April Column


When the founding fathers began drafting the Constitution of the United States of America, they knew what worked and did not work in England. It was this basic understanding that helped form the most powerful nation in the world based on a perfect balance of power. 


That separation of powers is the focus of this year’s Law Day, a day dedicated to discussion and focus of the law as sponsored by the American Bar Association.


The separation of powers was created so that no one authority has more power than another. In American government, the three branches of government have their respective powers:

· The legislative branch has the power to make the law.

· The executive branch has the power to enforce the law.

· The judicial branch has the power to interpret the law.


These three branches of government have the ability to perform checks on each other to ensure a proper balance of power—often referred to as checks and balances. Our constitution places restrictions on each branch and allows other branches to revisit decisions to make sure they are fair and equitable.


For example, in the judiciary, there are numerous constraints:

· Judges must explain their decisions in written opinions.

· Judges must follow the precedents established in decisions of higher courts.

· Judges’ decisions are subject to review by courts of appeals.


In addition, the executive and legislative branches each have powers that check and balance the judiciary:

· The federal courts are staffed by judges nominated by the president (executive branch).

· The courts rely upon the executive branch for enforcement of their decisions.

· Congress has control of the judiciary’s budget.

· Congress has the power to impeach federal judges.

· Congress may begin the process of amending the Constitution if it disagrees with the judiciary’s interpretation of the Constitution.

Although the judicial branch has the power to interpret laws, the legislative branch has the ability to enact laws. The power to do so is divided between the two houses of Congress: the House of Representatives and the Senate. Both Houses must agree on proposed legislation before it becomes law.

Checks and balances on Congress include:

· The president’s veto power on proposed legislation. (A two-thirds majority of both the House and Senate is required to override a veto.)

· The Supreme Court’s power to review the constitutionality of a law if it is challenged in a case brought before the Supreme Court.

While the legislative branch can make the laws, the executive branch has the power to enforce laws through oversight of federal agencies and Congress, making treaties, nominating federal judges, having the power to pardon individuals convicted of federal crimes, and acting as Commander in Chief of the armed forces.

The checks and balances on the executive branch include:


· The Senate’s power to ratify treaties the President has signed.

· The Senate’s responsibility to consent to the president’s nominees for federal judgeships and other government positions.

· The power of Congress to impeach or convict the president.

· The federal judiciary’s power to declare executive actions unconstitutional if they are challenged in court.

· The legislative branch’s ability to override a presidential veto, if a two-thirds majority of both the House and Senate is obtained.

This balance helps ensure that one branch of government is never more powerful than another.

This basic structure is used not only at the national and state levels, but also at the county and city level as well. In fact, the nature of checks and balances was discussed in this year’s legislation with a proposed constitutional amendment that would prevent courts from taking or using any powers granted to the legislative and executive branches of government. It would prevent the courts from striking down Ten Commandments displays based on the state constitution. It would prohibit courts from ordering the legislature to increase taxes or make certain appropriations. And it would prohibit local governments from granting civil-rights protections to groups of people unless authorized by the General Assembly. The amendment can be tracked on the legislative web site at http://www.lrc.ky.gov/record/06RS/bills_S.htm it is Senate Bill 236.  The amendment did not pass as of March 31, 2006 but was going to be reheard during the April session.

Checks and balances are also in effect at the local level. In fact, the office of county attorney is unique in that the county attorney serves two different branches of government in most counties. As attorneys, we serve in the judicial branch to prosecute those who break the law. However, county attorneys also serve as advisors to fiscal courts, the local version of the legislative branch. It is an honor and an awesome responsibility to be able to serve in these two capacities in McCracken County.
Government will never be perfect. However, the checks and balances that are the cornerstone of the American democracy are respected around the world and have helped create the most prosperous and powerful country in modern times.

